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                               MINUTES OF THE CITY COUNCIL 

OF THE CITY OF RUIDOSO DOWNS 
FEBRUARY 6, 2006 

 
The Council of the City of Ruidoso Downs met in special session on February 6, 
2006.  Mayor Miller called the meeting to order at 5:30 p.m. and asked Paul van 
Gulick to lead the Pledge of Allegiance.  Upon roll call, the following were present: 
 
  Councilor Miller  Councilor Morales 

 Councilor Olivo  Councilor Garrett  
 
Clerk Virden informed Mayor Miller there was a quorum. 
 
Also present: 
  Dan Bryant, City Attorney 
  Carol Virden, City Clerk/Treasurer 
  Dan Gens, Public Works Director 
  Jay Smith, Museum Director 
                    
APPROVAL OF AGENDA 
Mayor Miller entertained a motion to approve the Agenda.   Councilor Olivo moved 
to approve the Agenda.  Seconded by Councilor Miller.  Roll call votes:  Councilor 
Olivo, Aye; Councilor Miller, Aye; Councilor Morales, Aye; Councilor Garrett, Aye.  
Motion carried. 
 
NEW BUSINESS  
Mayor Miller stated next item on the agenda, discussion and consideration of 
transfer of Billy the Kid Scenic By-ways operations to Village of Ruidoso.  
 
Councilor Garrett said when we attended the Council meeting in Ruidoso it was 
their decision to rescind the gift and remove it from offering it to Ruidoso Downs.  I 
think, as a group, we need to discuss the possibility of transferring everything back 
over to them since I don't think that we can continue that way.  I think we need to go 
ahead and move forward with that transfer.  I think it needs to be smooth and 
concise.  I don't see that it is going to change at this point and I think we have waited 
long enough; it has been six months that we have been in contact. 
 
Councilor Olivo said Mr. Hirschfeld wants to tell us what to do.  Councilor Garrett 
said there are some documents in front of you.  Mr. Hirschfeld still felt he needed 
more control over the final say of the building.  As a Council, I think we are 
responsible for the financial responsibility of the City and what they wanted to do is 
to be able to have the final say.  I thought we had made an agreement, and I think 
Councilor Morales will agree, that said our museum director would certainly be an 
overseer of that and if it came to an impasse, at that point it would come before the 
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Council.  Evidently that wasn't something they were willing to agree to so I think we 
need to move forward and work on our own building for the visitor's center because 
I don't see that this is going to change. 
 
Councilor Miller said my understanding is when this all first came about and was 
built, it was for all of Lincoln County; it was for all of the community.  Councilor 
Garrett said it is but Ruidoso owns the building.  Councilor Miller said they own the 
building through a grant.  Councilor Garrett said when the museum was gifted to 
us, in that contract it says that they would try to facilitate that building being 
transferred over because they thought it would be the best thing for the Scenic 
Byways but it something I just don't think we can work out.  I think when they 
removed it that was the end of any discussion.   
 
Councilor Morales said one of the frustrating things to me is they have us on their 
agenda, they made a motion to go ahead and gift it to Ruidoso Downs and then 
there were issues with the Byways Committee.  Councilor Garrett and I met with Bill 
Hirschfeld and tried to smooth everything out.  We agreed if there was a problem as 
Councilor Garrett stated, we would take it to the Council and that way the city 
administrator would not be involved, it would just be she and I.  They put it on the 
agenda to go before the Council then they pulled it off of the agenda.  We went to 
that meeting and then we went a second time.  The second meeting, which was last 
Tuesday, they just flat rescinded the motion that was made six weeks ago or longer.  
My feeling is we are going to go back and forth on this thing and there is no point in 
it.  We either need to give it back to them and say we are not interested or they need 
to give it to us but this going back and forth is not working.  My opinion is that we, 
as councilors, need to say you know what, you just do whatever you were going to 
do with the Byways Center.   
 
Councilor Olivo asked Jay Smith if he had anything to add as I understand you went 
to a couple of meetings.  Museum Director Smith said my understanding of the 
situation, with my limited involvements with going to these meetings, is the 
remarks made by Councilors Garrett and Morales are accurate.  I find it troubling 
that we can't seem to come to an agreement.  I think in many ways we have 
expressed the desire to co-manage this facility to find a working relationship that a 
facility like this demands.  In the end it always boils down to who has the final 
authority.  If my understanding of the situation is correct, the final authority on all 
budgetary matters in a building that the City of Ruidoso Downs owns belongs on 
the Council of the City of Ruidoso Downs.  I think, in the end, that was where the 
final impasse came from.   
 
Councilor Olivo said what about the employees; they are our employees, right?  
Councilor Morales said I think the two employees are our employees.  Is that 
correct?  Mr. Smith answered yes.  Councilor Olivo said I think Mr. Hirschfeld 
advised our employees to report to the Village and not the City of Ruidoso Downs 
right after the meeting last Tuesday.  Councilor Morales said that is the rumor I 
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heard.  Mr. Smith said this is where the whole thing becomes murky.  At some point 
and time someone instructed one of our employees that they were now Village of 
Ruidoso employees and just needed to go fill out some paper work.  However, I 
think there were some things that were blown out of proportion to some extent.  We 
never gave our employees a call saying you are now Village of Ruidoso employees. 
So, that directive never came from any of us on staff, on council or within the 
administrative area of the City of Ruidoso Downs but somewhere, someone was 
given that directive.  Councilor Garrett said until this Board acts, I think they are 
employees of the City of Ruidoso Downs.  Mayor Miller said originally it was 
started by R.D. Hubbard and Joan Dale.  Then the building was built with a $500,000 
grant.  The  Highway/Byways operated as a Board that met periodically and 
Councilor Morales was on that Board.  Since the funding has become defunct, so the 
result was going to a 501 C(3) and there, I guess from there, they have the same 
board. They put me on the board of the 502 C(3).  
 
Councilor Garrett said I just want to make it very clear that both Councilor Morales 
and I guaranteed the perpetuation of the Scenic Byways.  In no way was there ever 
any discussion of anything other than the continuation of the Scenic Byways.  The 
Scenic Byways is something we all enjoy the tourist coming to and something that I 
want to see perpetuating and we need to make sure that it takes place.  Obviously, it 
is something at this point we can't work out with Ruidoso and Ruidoso Downs.   
 
Councilor Morales said I guess my frustration has been that it is the Byways 
Committee that has really been the fly in the ointment.  Councilor Garrett and I 
negotiated with Bill Hirschfeld in good faith.  We indicated that we were willing to 
leave a lot of things as they were and we felt that if there were any major changes 
they would go before the Council to avoid having Jay Smith or John Waters get in 
the middle of a match.  As I look at what we have in front of us, there was a memo 
from Councilor Shaw in Ruidoso to Bill Hirschfeld on December 1st.  This is when 
this all started.  Councilor Garrett and I met with Bill after that. This has been going 
on since December the 1st and we are not making any headway.  The only thing we 
talked about that was not in the original agreement was having a portion for our 
Chamber of Commerce but we weren't taking any space away from the Byways and 
we weren't changing anything.  I have to say this but the fly in the ointment has 
been the Byways Committee.  I have not attended any Byways meetings; I feel like I 
need to resign from that Committee because obviously my allegiance is to the City 
of Ruidoso Downs.  I am caught right in the middle so I have not gone to any of the 
meetings where they have discussed this.   
 
Mayor Miller asked Attorney Bryant if he had any comments.  Attorney Bryant said 
since we set this special meeting last week I have been on search for documents 
trying to understand the contractual relationships among the various parties and the 
history of the grant program and essentially you are correct.  Starting back in 1996, 
the Billy the Kid Scenic Byways program, because it is a program not just an 
interpretive center that is located on the Hubbard property, began in this 
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community.  It was an effort by a private group of citizens in the municipalities and 
it wasn't just Ruidoso and Ruidoso Downs but Capitan was involved in the process 
for a period of time.  Over the years there have been significant investments of 
Federal dollars from the Federal Scenic Highways program, some State dollars from 
the State's component of the Scenic Byways program and local match dollars from 
all of the communities.  It is one of those great examples of what happens when local 
government officials are able to work together and do good things to create 
economic development and thus economic growth in the region.  Based on what I 
have been able to learn, something on the order of a million dollars in grant monies 
have flowed into the communities for the construction of the Byways, for 
educational programs for school children.  One of those programs takes 1,500 school 
children a year as a renewable program and gives them tri-cultural educational 
experiences in the form of field trips to the actual historical sites where various 
events involving the three cultures of Lincoln County have occurred.  In addition to 
that why did we do this and why did we do that and how did the museum get 
involved.  When you start looking at the correspondence and the files and I am not 
done.  I have these materials, which is about an inch and a half worth of things that I 
have read.  I think there is another inch and a half worth of materials that I don't 
have my hands on yet that I need to read to fully understand the parameters of what 
we are dealing with.  Here is what I know so far.  Initially when the program started 
the local municipalities that were involved were all matching Federal and State 
money with local money.  But, we learned about three years into the program that 
one of grant rules for the Scenic Byways program is a fact that neither State money 
nor local money can be involved as a local match.  The local match has to come from 
private groups and private donations.  At that stage there was a local Scenic Byways 
Committee but they weren't a 501 C organization.  They didn't have the ability to do 
fundraising and give tax exemptions or tax credits to donors.  I think that is how, 
but I don't know, the museum became involved because the museum was a private, 
non-profit corporation.  From that point forward which happened in about 1998 or 
1999, then the agreements all provided that the local match share 80/20 share in all 
of the grant agreements I have read so far.  Eighty percent of the grant money comes 
from State and Federal funds and twenty percent has to be the local match and it 
had to be private.  It couldn't be local government dollars.  The museum stepped in 
and the agreements were then written to allow the museum to lease the Interpretive 
Center and manage the Interpretive Center.  As compensation for the lease so there 
was a real give and take of fair market value the compensation for the lease was 
manning the services and staffing.  Those items were sited in the grant agreements 
that dealt with the Interpretive Center for the local match so we would actually 
produce the local match with legitimate contributions to the program.  There was a 
1996 lease and management agreement.  There was a 1998 amendment.  There was a 
1998 extension to the lease agreement and then in 2001 there was lease and 
management agreement entered into between the museum and the Village of 
Ruidoso.  I got my first look at that at 4:45 p.m. this afternoon.  I read it but I haven't 
had any time to digest and analyze the basic bottom line.  That lease and 
management agreement that was done in 2001 was set to expire December 31, 2005.  
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As I sit here in the first month and week of 2006, that lease/management agreement 
between the museum and the Village of Ruidoso has expired.  We have employees, 
we have inventory, we have kiosks, we have displays.  Some of the displays in the 
Interpretive Center are museum displays that are there intentionally because it helps 
promote the whole southwest theme of the Billy the Kid Interpretive Center and the 
Billy the Kid Scenic Byways which it is not just about Billy the Kid, it is about the 
whole tri-cultural background in history, Mescalero Apache, Hispanic and Anglo 
history of the Lincoln County area.  What we are really doing here now, we have an 
expired agreement, we have the breakdown in this discussion about the transfer of 
real estate that is attached to the Interpretive Center from Ruidoso to us.  The reason 
that was proposed in the transfer agreement between the Hubbard Museum and 
Ruidoso Downs is because it made sense with the museum sitting there just 100 
yards away.   It was easy management, easy to staff, easy to keep an eye on; it was a 
great way to operate the Byways Center but we have lost now all of the framework.  
The prior relationship was you had the municipalities involved in the Byways 
program and I didn't mean to leave Lincoln County out of this.  I want to say 
somewhere back in the very beginning Lincoln County contributed either lodgers' 
tax dollars or general fund dollars to the Byways program to help get it developed.  
What we were doing was the museum was operating the structure.  Current costs 
for that are going to fall somewhere between $47,500, that number represents staff 
salaries and $20,000 a year in inventory purchases for the gift shop and other 
materials used to make the retail operation go, all the way up to what could 
potentially be a number of $70, 80 or $90,000 when you start to look at all of the 
other things.  There is lighting, there is heavy maintenance, utilities, all of the things 
you have to consider when you are running an operation.  What this motion item is 
for on the agenda what you are really doing in a legal sense is you are saying to the 
staff and City here is what we need to negotiate the unraveling of this little retail, 
commercial partnership that has existed.  The agreements have expired.  It is time 
now for everybody to reassess how you allocate everything because instead of being 
a third party private entity that operates the Interpretive Center, now the museum is 
part of us.  When you look at all of the grant language now all of that museum time 
and staff effort and expenditure are a government expenditure because they are part 
of a governmental entity, they are not a private entity any more.  I learned today 
from Mark Prelo, who is the new attorney for Ruidoso, that there is a deed from the 
Hubbard's and he said it is a conditional deed.  I asked that he fax it over to me.  I 
tried to wait to get it so I could at least see what the deed conditions are but I was 
going to be late to the meeting.  My work is indeed a work in progress.  Action 
needs to be taken by both of these municipalities under all circumstances because 
we have to figure out what the relationship is going to be going forward, who is 
going to play what part, what monies count for what pieces.  There are three 2005 
grants in the files that I was given each of which calls for local match.  When those 
2005 grants were applied for was the local match the museum services because in 
late September or October of 2005 the museum ceased being eligible to front those 
local matches so now we have to rethink those grants.  I tried to get far enough 
along in the history to find out which grants have been completed and which ones 
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have not.  I know at least two of the earlier grants are still pending and I sure that all 
of the 2005 grants are pending because the grant agreements were just signed in the 
spring and summer of 2005 which means the work is ongoing.  There are a lot of 
pieces here, a lot of different elements that we have to figure out.   I am really 
concerned about our employees at the Scenic Byways Center.  The information that 
has come to me while I have been working on this is that there is significant 
insecurity - what are our jobs, who do we work for, who is our boss, are we going to 
have a job tomorrow.  I think we, as a Board, need to put some of those concerns to 
rest.  Those people shouldn't be subjected to that kind of emotional trauma while we 
wrestle through all of this.  We have some work to do to get this all ironed out.  I 
think everybody knows that this is an incredibly valuable program to the 
community.  It probably reaps economic benefits far in excess of whatever the costs 
are.  Ruidoso and Ruidoso Downs have some homework to do to figure out how to 
shake all of this out.  Most significantly this change in status for the museum to a 
governmentally owned entity significantly re-writes a large piece of the 
underpinnings for all of the financial relationships that have existed between the 
parties in the past.  Quite frankly I know that Ruidoso has this on their agenda for 
the 9th of February.  We have to have lots of conversations to try and work it out.   
 
Councilor Garrett said I really care about the Scenic Byways and I want it to go 
forward but I want it very clear we are out.  I don't know how the rest of the Board 
feels but I think we have been more than kind in the fact that we have been paying 
salaries.  We have been doing the things that we thought were responsible because 
we were in negotiation for the building.  I think at this point we need to give some 
direction to those employees.  I certainly want, if at all possible, if we have a position 
open in the City that we can move them in to.  I truly feel at this point it is Ruidoso's 
building and their Scenic Byways.  I don't think I can tell them what to do.  This is 
their Byways.   
 
Councilor Miller said I feel like that grant was given to the whole community.  They 
just administered the grant.   
 
Councilor Garrett said that might be but we don't have any say.  At this point, I 
don't think I want to continue to pay salaries.  I know we need a transition period 
but can it be seven or fourteen days.  
 
After further discussion, Attorney Bryant said today is February 6th.  In ten days the 
legislative session wraps up.  In addition to wrestling with this, I have probably 
handled six emergency requests for data to city and county people talking to 
legislators trying to get bills passed and trying to stop others.  That is only going to 
get worse between now and February 16th.  Your fourteen-day timeframe is a killer.  
Mark Prelo is brand new.  Mark is digging for information as hard as I am.  We are 
sharing information.  Let us make it clean and easy and say something like March 
lst.  We can start a new month and turn the thing over then and we try to negotiate 
the agreement by then.   
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Councilor Morales said my understanding is there may be a meeting February 9th in 
Ruidoso to discuss the Byways and Attorney Bryant said that is correct. 
 
Councilor Morales said if we are going to give them fourteen days, it may be a very 
moot point if on the 9th they say they are just going to keep it or we are going to 
give it to you.  Attorney Bryant said when Ruidoso wrestles the issues they are 
going to face the same thing you are facing.  Even if you said to me "Dan, give it to 
them effective 8:00 a.m. tomorrow morning" it is a legal and factual impossibility to 
accomplish.  You cannot inventory, audit, transfer, sign up in a commercial 
transaction in that environment.  Even if Ruidoso at their meeting on the 9th says we 
will take over operations then Mr. Prelo and I will go to work and put together the 
transaction to make that happen but it needs an effective date.  
 
Councilor Garrett said I will give you the time to work out the problem but the 
effective date, as far as I am concerned, is tomorrow because there is no way that I 
want to continue in limbo for a month.  I understand where you are with the 
contract.  We don't have a contract as far as I can tell.  I want this really clear that as 
of tomorrow they have decided, they made the choice, they made the decision. I 
didn't make that decision for them.  
 
Councilor Miller said I would like to wait to hear the conditions of that property that 
was given to them by Hubbard.  I would also like to find out if that grant was 
strictly for the Village of Ruidoso to build that or if it was for the whole Lincoln 
County.  There are a few things I would like to know.  Councilor Garrett said they 
are the fiscal agent. Councilor Miller asked they actually own it because they handle 
the grants.  Attorney Bryant said all of the grant documents between the State and 
Federal Scenic Byways programs and the community are agreements between  the 
State and Federal government and the Village of Ruidoso.  I would have thought 
looking back into the beginning of this there were joint powers agreements between 
Capitan, Ruidoso and Ruidoso Downs something that defines how the communities 
were going to function together.  I can't find anything that indicates that that 
happened.  All of that would have started back in 1996 when the idea first came up.  
There is 1996 agreement pursuant to which Ruidoso Downs contributed money.  
There is 1998 agreement pursuant to which Ruidoso Downs contributed money but I 
don't find any other agreements with anybody else about anything else.   
 
Mayor Miller asked Attorney Bryant if he needed time to analyze this.  Attorney 
Bryant said no, if this Board's wisdom is to end the relationship we can deal with 
that.  I just don't want anybody firing the lawyer because he isn't able to produce a 
done deal by 8:00 a.m. tomorrow morning.    
 
Councilor Olivo asked Jay what about the employees if we decide tonight it is yours 
tomorrow.  Museum Director Smith said we can always find work at the museum.  I 
don't know what the municipal regulations are on this matter but if an employee is 
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required to give two weeks notice then I think we need to give employees two 
weeks notice.  As such, we can certainly find plenty of work to do over at the 
museum on an interim basis.  We also have at least 48 hours worth of work to do to 
clear the area.  Some of the inventory has already come back to the museum.  By that 
I mean gift shop inventory, not furniture or anything else.  The Byways is operating. 
 
Mayor Miller said it will require a transition period. 
 
Councilor Miller said if we make a decision to turn it back over to them tonight, it 
could be closed until they could find employees and we don't really want that for 
our community.   
 
Mayor Miller then took comments from the public.   
 
Mayor Miller asked for a motion. 
Councilor Garrett moved we notify Village of Ruidoso tomorrow that it is our 
intention we are going to remove ourselves from the Scenic Byways, that we realize 
there needs to be some work done to accomplish that, that we instruct our attorney 
to meet with Mr. Prelo and the deadline for that to be a final decision without any 
question is March 1, 2006 but as of February 7, 2006 the Scenic Byways belongs to 
Ruidoso.  Seconded by Councilor Olivo.  Roll call votes:  Councilor Olivo, Aye; 
Councilor Miller, Aye; Councilor Morales, Aye; Councilor Garrett, Aye.  Motion 
carried.   
 
Museum Director Smith said I need to know how I proceed from here.  There are a 
number of activities that need to be performed that I can perform quickly or slowly 
as needed.  My question is do you want me to start cleaning out materials tomorrow 
which we have already started some of that process and bring our employees over 
tomorrow or would you prefer that they continue to operate the Byways Center 
until March 1st or such date as Mr. Bryant and Mr. Prelo can work out.  Attorney 
Bryant said I have the same questions.   
 
Councilor Garrett said I would like to remove the employees tomorrow but I think 
that would put a hardship on the Scenic Byways and in no way do I want to do that.  
The Scenic Byways is very important to the City of Ruidoso Downs.  I think 
definitely that the employees need to be notified that this is going to be a March 1st 
deadline.  I definitely want them to know that it isn't something that is going to 
happen tomorrow.  I would like to see a timely change between Ruidoso and 
Ruidoso Downs.  I guess I don't have a problem with them being employed up until 
March 1st.  That does not mean if in fact they prefer to go and find another position 
in between in no way should that cause any hardship for them.  I think we need to 
be very, very cautious that our employees get to do as they see fit.  
 
Councilor Miller said I would like to see Ruidoso Downs in control until the audit 
and everything is completed.   
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Attorney Bryant said if we are interpreting those remarks correctly, you are telling 
us business as usual at the Center until such time we have a cut off date with an 
agreement signed to turn all operations over to Ruidoso not later than March 1st. 
 
Councilor Garrett said publicly I want to state I hear rumors all the time that 
because of this the museum is closing and that is not true.  I want to be sure that 
everyone knows the museum will continue as usual.  We look forward to working 
with the museum and I think the museum has a wonderful future. We just need to 
be sure that future is realized.   
 
Mayor Miller stated next item on the agenda, Cigarette Alley building.   
 
Councilor Olivo said I had a conversation with John about this and he said there are 
funds available to repair this building.  I was talking to Dan Gens today and he said 
the building would need a lot of repairs.  I think the best thing we could do is knock 
it completely down and start over. 
 
Councilor Garrett said I think what we need to look at first is to get an architect to 
look at it and tell us what they think they can do.  I think that is the direction that 
they need tonight to know that we are in agreement, that there is some money 
available and, as a group, we want to assure the Chamber that there is going to be a 
visitor's center and that we need to move forward in the actual planning stage rather 
it be to take it down or fix it up. 
 
Attorney Bryant said I'm not sure you need a motion at all.  I think staff knows we 
need to go get an architect and bring some kind of results to you for consideration. 
We have an existing contract with an architectural firm for routine services or is 
everything on a project by project basis. 
 
Clerk Virden said project by project.  What staff will have to do is come up with 
some specifications for a RFP for an architect.   
 
Mayor Miller stated next item on the agenda, consider awarding contract for tree 
thinning of 48.7 acres. 
 
Clerk Virden said you have before you the Agenda Briefing Memorandum from Mr. 
Waters explaining the two bid processes we took a couple of months ago; August 16, 
2005 and September 28, 2005; on tree trimming of 48.7 acres.  We did not receive any 
bids and now can go out to the open market under the State Purchasing.  Wilson 
Tree Thinning offered to do the tree thinning in the amount of $48,700.00.  The City 
of Ruidoso Downs did receive a grant in the amount of $80,000.00, which also 
includes not only the tree thinning but the marking of those trees as well.   
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Councilor Miller moved to award the contract of tree thinning of 48.7 acres to 
Wilson Tree Thinning.  Seconded by Councilor Olivo.  Roll call votes:  Councilor 
Olivo, Aye; Councilor Miller, Aye; Councilor Morales, Aye; Councilor Garrett, Aye.  
Motion carried.   
 
Mayor Miller entertained a motion to adjourn. 
Motion was made by Councilor Garrett and seconded by Councilor Miller to 
adjourn at 6:51 p.m.  Motion passed unanimously. 
    
 
      ___________________________ 
      Bob A. Miller, Mayor 
 
ATTEST: 
 
 
________________________________ 
Carol Virden, City Clerk/Treasurer 


