MINUTES OF THE CITY COUNCIL
OF THE CITY OF RUIDOSO DOWNS
JUNE 11, 2007

The Council of the City of Ruidoso Downs met in regular session on June 11, 2007.
Mayor Miller called the meeting to order at 5:30 p.m. and asked Debbie Haines to lead
the Pledge of Allegiance. Mayor Miller asked John Waters, City Manager to take roll
call. The following were present:

Councilor Hood Councilor Miller (via telephone)
Councilor Holman Councilor Garrett

John Waters, City Manager informed Mayor Miller there was a quorum.
Also present:

John Waters, City Manager

Carol Virden, City Clerk/Treasurer

Alfred Ortiz, DPS Director

Steve Dunigan, Planning & Personnel Services Director
Mark Lewis, Acting Public Works Director

Jay Smith, Museum Director

W.T. Martin Jr., City Attorney

APPROVAL OF AGENDA

Mayor Miller stated he would like to make a correction under Item #8. Instead of 2007-
2008 it should be changed to 2006-2007. Mayor Miller entertained a motion to approve
the Agenda with that correction.

Councilor Hood moved to approve the Agenda with corrections. Seconded by
Councilor Holman. Roll Call Votes: Councilor Hood, Aye; Councilor Miller, Aye;
Councilor Holman, Aye; Councilor Garrett, Aye. Motion carried.

APPROVAL OF CONSENT AGENDA
Mayor Miller entertained a motion to approve the Consent Agenda.

Councilor Garrett moved to approve the Consent Agenda. Seconded by Councilor
Hood. Roll call votes: Councilor Hood, Aye; Councilor Miller, Aye; Councilor Holman,
Aye; Councilor Garrett, Aye. Motion carried.



APPROVAL OF MINUTES OF REGULAR MEETING OF MAY 29, 2007.

Motion was made by Councilor Garrett and seconded by Councilor Hood to approve
the Minutes of Regular Meeting of May 29, 2007. Roll call votes: Councilor Hood, Aye;
Councilor Miller, Aye; Councilor Holman, Aye; Councilor Garrett, Aye. Motion
carried.

APPROVAL OF ACCOUNTS PAYABLES

Motion was made by Councilor Garrett and seconded by Councilor Hood to approve
Accounts Payable. Roll call votes: Councilor Hood, Aye; Councilor Miller, Aye;
Councilor Holman, Aye; Councilor Garrett, Aye. Motion carried.

UNFINISHED BUSINESS
Mayor Miller stated next item on the Agenda was Unfinished Business-Wastewater
Treatment Plant: 2006-2007 Budget Adjustment.

City Manager, John Waters said included in the Council packets was the Wastewater
Treatment Plant budget as presented by the Village of Ruidoso. He said it was actually
for the meeting to be held on June 14, 2007 meeting and was their detailed Treasurer's
Report. He said the City of Ruidoso Downs was looking at exceeding the budget at the
current rate of 15% that was approved at the beginning of the year by approximately
$25,000.00. There was a corresponding figure for the Reserve Account that exceeds the
amount by $10,000.00.

City Mangers, John Waters said in addition to the Wastewater Treatment Plant item
there was another figure for the Archeological Report for the Miriam Drive project. The
final report was received and reflects a very interesting story. Apparently there was a
murder scene from at least 1000 years ago of a Native American woman between 30-40
years old that was shot in the back by two arrows. She was buried up on the hill with
several others and some of the pit houses were burned in the floor as well. He said
there was a $17,000.00 adjustment to the budget to allow for the finishing of the Miriam
Drive project and allows for the storage of the remains at an approved storage site at the
University of New Mexico Museum. There were federal and state acts that dictate how
we repatriate Native Americans and they were being handled in accordance with the
law. City Manager, John Waters said it was a Native American Tribe that has claimed
ancestral connection to the remains. There would be a burial but the State Historic
Preservation had not notified us about when the five bodies would be returned to the
ground. The City of Ruidoso Downs would be required to follow the law when it came
time to repatriate the graves and any grave goods considered materials associated with
tribute to the deceased must also be returned. City Manager said our Museum could
not handle this because they do not have a burial permit or certification to handle those
things. However, we have requested of the University of New Mexico to have the
artifacts loaned out to the City of Ruidoso Downs and primarily the Hubbard Museum



to set up a display of those items. City Manager said the City of Ruidoso Downs had
access to the report and to the archeologist that investigated the scene. He said it would
be interesting to show what Native American life was like before European settlement
in this area.

Mayor Miller entertained a motion to approve Wastewater Treatment Plant: 2006-2007
Budget Adjustment.

Councilor Garrett moved to approve Wastewater Treatment Plant: 2006-2007 Budget
Adjustment. Seconded by Councilor Miller. Roll call votes: Councilor Hood, Aye;
Councilor Miller, Aye; Councilor Holman, Aye; Councilor Garrett, Aye. Motion
carried.

Councilor Garrett asked if through the Joint Use Board some of the expenses could be
brought under control. She said we just seem to continue to back track and asked City
Manager, John Waters and Mayor Miller to do what they could within the Joint Use
Board. City Manager, John Waters said the City of Ruidoso Downs did not have control
over the Village of Ruidoso overtime expense or what they spend. To get us into
$25,000.00 in the red and multiplied out it was well over $100,000.00. That was six
figures total that their Enterprise Fund was in the red. He said our Department
Directors were careful about having monies available to move around in their line items
to be sure departmental budgets don't go over their limit. He said this was incredible
and last year they went over almost $12,000.00 and we did not have control over the
Village of Ruidoso's internal departments.

Councilor Holman said he had brought up the issue at the last meeting of the JUB of the
increase in total volume with bringing on the Mescalero account. If the volume went up
that might explain the increases and he believed that would cause the City of Ruidoso
Downs to partially fund that account with us not receiving any benefit from that
account. Councilor Miller said that was why she thought we should ask for our portion
of 15% on that account, at least that would help a little bit. City Manager, John Waters
said when he brought it up in front of the Joint Use Board and was told by the Mayor of
the Village of Ruidoso that it was the business of their Council. He said he was not sure
if a formal letter from the City of Ruidoso Downs or a Resolution from our Council
would do the trick. He suggested that a Resolution be presented from our Council at
the next Joint Use Board addressing the points that need to be answered. Councilor
Miller asked if it could be put on the Agenda for the next meeting of the JUB and City
Manager, John Waters said we already received an Agenda for the meeting coming up
on June 14th. Councilor Miller said there was still 24 hours prior to the next Joint Use
Board meeting and again asked if our concerns could be placed on the Agenda. City
Manager, John Waters said he asked for and was emailed a budgetary item to be placed
on the Agenda to their former Public Works Director, Patricia Quigley and Village
Manager, Dan Higgins but had not received a comment back on that yet. He said he



understood their Finance Director would be back on June 13th and would possibly be
able to answer some of our questions about the administrative fee and other questions
our Council had. He said it was his hope that the City of Ruidoso Downs could
possibly get some movement from them to the tune of $12,000.00 to $18,000.00 worth of
our portion to be eliminated because we had been doing work on the Plant
administratively. He said Terri Mosley had been doing quite a bit of work and there
was the $800,000.00 Sludge Press project that was essentially the first phase of the Plant
upgrade that the City of Ruidoso Downs was doing because they couldn't get it through
their Purchasing process fast enough. He asked Carol Virden if we were still working
on that and she said yes sir. He said we had been working hard on that and he believed
we should be credited for it. Councilor Miller said we need to send them a bill just as
they send us a bill every month. John Waters said we could try that. Councilor Hood
said he would like to see the City of Ruidoso Downs pass a Resolution from the Council
stating how we feel and what our needs were and what was expected. Mayor Miller
said we running the process on this and it was not a dead issue yet. Councilor Holman
said the Mescalero account was increasing daily with the new FEMA housing being
added to the two commercial accounts and our residents were partially funding that
account.

OTHER BUSINESS
Mayor Miller stated next item on the Agenda was Other Business.

Chief Ortiz, DPS Director said as follow-up to the Neighborhood Watch Program they
had received signs and would be putting up approximately 10 signs around the
community. Along with that his department would also hand out window stickers to
residents and ask them to display those in their homes. He said he would also be
soliciting block captains to assist the department and help promote the program. He
would ask them to report suspicious activities and individuals so that his department
could respond quickly to the situation and hopefully would help curb vandalism and
graffiti activity throughout the community. He said tomorrow the Crime Stoppers
program would be presenting a Crime Stoppers sign to the City in addition to the
Neighborhood Watch sign to send a message out to the residents that we support Crime
Stoppers throughout Lincoln County.

Jay Smith, Museum Director reminded everyone about the opening of the "Remington
Makes Tracks" exhibit on Friday evening. He said it was hard to do Western Art
without mentioning Frederic Remington.

Councilor Garrett said she was in the offices of City Hall the other day and a young
man came in to speak with the Mayor. She said he was 10 years old and his name was
Kenneth Alden and had been in three times since then. He brought in a list of things
and if we would have the kids in this neighborhood and around us be that interested in
what happened to the park we wouldn't have the problems where we needed Crime



Stoppers. Kenneth Alden said we need more trashcans, more sidewalks around the
skateboard park where Cigarette Alley was, and a pay phone in case of emergencies.
He wants a sign saying "This Is Our Park And Your Park, Please Keep It Clean." She
said she would like to see what could be done with his requests and turn the matter
over to the City.

NEW BUSINESS
Mayor Miller stated next item on the Agenda was New Business-Planning & Zoning
Dept.-Escondido Hills Request for Bond Approval.

Steve Dunigan, Planning & Personnel Services Director said Scott Rowe was in
attendance as developer of Escondido Hills. Scott Rowe was there to present the bond
proposal to guarantee the construction and improvements for the consideration of the
Council.

Scott Rowe said he prepared a cost estimate for the Escondido Hills project showing
how much work had already been done and how much was left to complete. He said
that benefits them more than us but would cover each phase as it was completed. In the
submittal there was a schedule for phasing, he said they would like to break it up into
six phases. They requested each phase to be covered by the same bond and roll the
bond to the next phase as each phase was completed. There was a copy of a sample
bond as used with the County. They were proposing to use a cash bond in the amount
of $50,000.00 for each phase. Carol Virden asked if he had a copy of that cash bond.
Steve Dunigan said it was in the package. Inlooking through the package there were
no copies so Steve Dunigan left the room to make copies for the review of the May and
Council members.

John Waters said the bond was put forward as a precaution as the new developments
and subdivisions were being started in case there was an instance where it could not be

finished.

Scott Rowe said they proposed to put a $50,000.00 cash in the form of a CD that would
be jointly held by the City of Ruidoso Downs and Resource Enterprises. They would
designate two people, one from each entity to sign for release upon completion of each
phase. That would stay in place until paving was complete in Phase I, which would be
all that was left until they started back on the job again. All the underground utilities
would be completed within a short period of time. They don't want to pave the streets
until the slabs and driveways were poured and the heavy equipment was off the streets.
He said Alan Morel was drawing up a release form and the bond would stay in place
until the work met the approval of the Public Works Director and a release signed. He
felt $50,000.00 more than covered the work that was to be done in each phase even
though the break down showed approximately $140,000.00 to complete the paving.



Councilor Garrett asked Scott Rowe if it would cause a problem for them if the item
were tabled in order to give the City attorney the opportunity to review the documents.
He said no. W.T. Martin, Jr., City Attorney said he would look at the documents
tomorrow. Councilor Holman asked if the Council could approve the bond pending
approval from W.T. Martin, Jr.? Scott Rowe said that would be fine and Mayor Miller
asked Councilor Holman if he would like to make that motion?

Councilor Holman moved to approve the Escondido Hills request for bond approval
pending approval by the City Attorney and then release it. Seconded by Councilor
Miller. Roll call votes: Councilor Hood, Aye; Councilor Miller, Aye; Councilor
Holman, Aye; Councilor Garrett, Aye. Motion carried.

Mayor Miller stated next item on the Agenda was Planning & Personnel Services Dept.-
Discussion of the City Attorney's recommended changes to Personnel Policy Manual.

City Attorney, W.T. Martin, Jr. said he had been attorney for the City of Ruidoso Downs
for approximately 70 days. What became abundantly clear was review and
modification was needed to the Personnel & Policy Manual. Primarily the issues
related to discipline and discharge. He looked at recent history of personnel matters
and current procedures and came to the conclusion that the City of Ruidoso Downs was
paying too much when the same guidelines and protections could be implemented to
where the City was not having the cost expenditures as recently experienced. He hoped
the Council had the opportunity to compare the draft he submitted to the current
policies. He said he would appreciate the Council's feedback and comments or
suggestions.

Under Chapter 8 concerning discipline and work rule violations that could result in
discharge and it was not clear that there were certain kinds of violations that you would
not subject someone to progressive discipline. It would be a serious enough violation
that the employee could be discharged immediately without going through any type of
progressive discipline system. City Attorney, Tom Martin, Jr. said he suggests that Rule
801.1 have the following language added:

"There are instances of misconduct that are so serious that progressive discipline
is not required and immediate termination of employment shall result.
Examples of such misconduct are reflected in Sub-Parts H, I, ], K, L, Q. The
forgoing is not an exhaustive list because other violations may be so serious as to
require immediate termination without progressive discipline."

City Attorney, Tom Martin, Jr. said the reason he was making this suggestion was to try
to avoid a problem that sometimes arises where it may not be clear that certain
violations could subject an employee to immediate termination and then the employee
could come back and say they should have gone through progressive discipline. He



said in some cases the violation was so serious the employee could not be left with
progressive discipline. Examples were violence in the workplace and theft.

Under Chapter 11 the current system of dealing with employees being disciplined or
discharged was unsatisfactory in his opinion. City Attorney, Tom Martin, Jr. described
it as an attempt to protect the employee's property right with overkill. The City of
Ruidoso Downs and any other public employers were required to provide an employee
with a due process method that protects an employee's property right in their job. In
order to make that provision he proposed to make certain changes to the Personnel
Policy. He described the current system required the City of Ruidoso Downs to hire an
independent arbitrator to hear a case, pay the arbitrator a fee, and hire an independent
attorney to prosecute the matter. Through recent experiences the cost to the City of
Ruidoso Downs could be exorbitant. The changed system would work in a manner that
if an employee were to be disciplined or discharged the department Director would fill
out a Uniform Notice of Disciplinary Action stating the violation and what the
proposed discipline was. The form would be reviewed initially by the City Manager to
determine if there was in fact merit to the violation and proposed disciplinary action. If
the City Manager agreed with the department Director that there were sufficient
grounds for discipline a Pre-Determination Hearing would be scheduled. This was a
requirement of the Supreme Court to protect the employee's property right and their
job. Under his proposed change for the Pre-Determination Hearing the department
Director would be the Prosecutor. He used Chief Ortiz as an example and said it would
be his duty to put the case together against his employee and also present and
prosecute the case. The City Manager would function as a neutral Hearing Officer as
opposed to hiring an independent arbitrator and paying a fee. He will be the Judge, not
the Prosecutor; he will listen to the evidence presented at the Hearing. It would be the
responsibility of the department Director to present witnesses, documentary evidence,
and affidavits.

In turn the employee would also have the opportunity to present witnesses on his
behalf, exhibits, and affidavits. He would have the opportunity to cross examine the
department Director's witnesses and as well the department Director would be able to
cross examine the employee's witnesses. The employee may also have an attorney
represent him but must give 48-hours notice of such. A critical point is that if an
employee wanted an attorney present it must be allowed. Under Rule 1104.2 Tom
Martin Jr. stated he had put in some ground rules and addressed those item by item.

City Attorney, Tom Martin Jr. said once the Hearing was completed the City Manager
would make a decision and had several options. Those options could be that the
evidence did not support discipline and reject the proposed discipline. The City
Manager also would have the authority to change the manner and type of discipline.
The City Manager could sustain and support the recommendation for discipline or
discharge. The employee would have the option to appeal to District Court after the
decision was made, especially if it affected him adversely. Tom Martin Jr. said he made



provision for the appeal process and it would be based on the record created at the
hearing. He said testimony would be recorded and exhibits would be listed. If the City
Manager did not sustain a decision for discipline or discharge and no action was taken
against the employee the City of Ruidoso Downs would not have the option to appeal.
He said if the City of Ruidoso Downs should decide to implement the new system it
would provide due process to the employee and alleviate the old system that was
cumbersome and expensive.

Councilor Hood said he read the information and that it was self-explanatory.
Councilor Garrett said she still thought Item 1103.1E should say, "at the employee's
expense." Councilor Hood asked City Attorney if an employee wanted to have an
attorney present did the City of Ruidoso Downs have to have one there also? City
Attorney, Martin said that would be the option of the City of Ruidoso Downs.
Councilor Garrett asked for the item to be placed on the next Agenda. Councilor Miller
said she would like the opportunity to review the changes prior to voting on it.

PUBLIC INPUT
Mayor Miller stated next item on the Agenda was Public Input with a three-minute time
limit. There was no Public Input.

EXECUTIVE SESSION

Mayor Miller stated next item on the Agenda was Executive Session: Discussion of all
threatening and/or pending litigation pursuant to Open Meetings Act; Section 10-15-1
Subparagraph (H) 7: and Real Property and Water Rights pursuant to Section 10-15-1
Subparagraph (H) 8.

Mayor Miller entertained a motion to go into Executive Session for the Discussion of all
threatening and/ or pending litigation pursuant to Open Meetings Act; Section 10-15-1
Subparagraph (H) 7: and Real Property and Water Rights pursuant to Section 10-15-1
Subparagraph (H) 8.

Councilor Hood moved to approve to go into Executive Session for the Discussion of all
threatening and/or pending litigation pursuant to Open Meetings Act; Section 10-15-1
Subparagraph (H) 7: and Real Property and Water Rights pursuant to Section 10-15-1
Subparagraph (H) 8. Seconded by Councilor Holman. Roll call votes: Councilor Hood,
Aye; Councilor Miller, Aye; Councilor Holman, Aye; Councilor Garrett, Aye. Motion
carried.

Mayor Miller closed the regular meeting at 6:23 p.m. and invited City Attorney, Tom
Martin, Jr., City Manager, John Waters, City Clerk, Carol Virden and Jay Smith,

Museum Director into the Council Chambers after a five minute recess.

Mayor Miller entertained a motion to go back into open session.



Councilor Hood made a motion to go back into regular session. Seconded by Councilor
Garrett. Roll call votes: Councilor Hood, Aye; Councilor Miller, Aye; Councilor
Holman, Aye; Councilor Garrett, Aye. Motion carried.

Mayor Miller called the regular session back to order at 7:40 p.m.

Councilor Garrett attested to the fact that the only item discussed in executive session
was that of threatening and/or pending litigation pursuant to Open Meetings Act;
Section 10-15-1 Subparagraph (H) 7: and Real Property and Water Rights pursuant to
Section 10-15-1 Subparagraph (H) 8 and no action was taken.

Mayor Miller entertained a motion to Approve Settlement Agreement regarding
Threatening and/ or Pending Litigation pursuant to Open Meetings Act; Section 10-15-1
Subparagraph (H) 7.

Councilor Garrett moved to approve Final Settlement Agreement on the Riddle case
regarding Threatening and/or Pending Litigation pursuant to Open Meetings Act;
Section 101-5-1 Subparagraph (H) 7. Seconded by Councilor Hood. Roll call votes:
Councilor Hood, Aye; Councilor Miller, Aye; Councilor Holman, Aye; Councilor
Garrett, Aye. Motion carried.

ADJOURNMENT
Mayor Miller entertained a motion to adjourn. Councilor Hood moved to adjourn at
7:41 p.m. Motion seconded by Councilor Miller. Motion passed unanimously.

Bob A. Miller, Mayor

ATTEST:

Carol Virden, City Clerk/Treasurer
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